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Attention: Unbundling Working Group 

RE: "Unbundling" of Legal Services and Limited Legal Representation 

Dear Sir/Madam: 

The Advocates' Society (the "Society") is submitting these comments in response to 
Convocation's call for input on proposed amendments to the Rules of Professional 
Conduct, the Paralegal Rules of Conduct and the Paralegal Guidelines on the subject of 
limited legal representation or "unbundled legal services". 

These comments are confined to the proposed amendments to the Rules of 
Professional Conduct ("Professional Rules"). 

This letter reviews the proposed amendments and highlights issues of special 
consideration with respect to each amendment and, when possible, makes 
recommendations with reference to applicable rules from other jurisdictions. 

Context 

The practice of unbundling of legal services is not new. Lawyers have for many years 
entered into limited scope retainers with clients. For example, if "unbundling of legal 
services" or "limited legal representation" encompasses the provision of second 
opinions or advice about litigation behind the scenes, lawyers have been providing such 
services for decades. 

The Society recognizes that the high cost of legal services and an underfunded legal aid 
system, along with social changes such as the wide availability of legal information on 
the internet, have resulted in record numbers of self-represented litigants attending at 
filing counters, filling out forms, communicating with counsel and appearing in 
Courtrooms on civil, criminal and family motions and trials across the province. The 
Society also recognizes that self-represented litigants increasingly need and request 
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limited scope retainers, and that access to justice and the principles of justice can be 
enhanced by amendments to the Professional Rules and to the rules that govern civil, 
family and criminal litigation ("Practice Rules"). 

The increase in civil and criminal cases involving unrepresented and self-represented 
litigants has been noted in the Law Society's Report dated September 28, 2010 (the 
"Report"). Limited legal representation is occurring in many areas of practice. The 
Society recognizes that it is particularly prevalent in the area of family law, where it is 
estimated that approximately 50% of the litigants in Ontario are unrepresented. 1 The 
Canadian Bar Association indicated that unbundling was already occurring in 2000 in 
the area of family law 2 It is clear that the proposed amendments to the Professional 
Rules will have particular implications for family lawyers and individuals interacting with 
the family courts. 

As the Report indicates, the practice of unbundling of legal services raises issues of 
principle and practicality. Many of our members have experienced difficulties in 
managing issues that arise from unbundling, including counsel coming on and off the 
record, uncertainty in communication with counsel or the self-represented litigant, 
management of the case and negotiation with two or more people at one time and 
issues with service of documents. There is also the very real concern that there is a 
heightened professional liability risk when a lawyer accepts a limited retainer3 The 
Society believes that liability and insurance considerations should be addressed as part 
of reforms respecting self-representation and limited legal services retainers. 
Fundamental legal principles about the lawyer's duty to the client and the advocate's 
duty to the Court are also at issue, as are principles of professionalism and our duty to 
provide the highest standards of legal services and advocacy to the public. 

These are serious matters for the profession. The unbundling of legal services is in the 
public interest provided that the profession's principles of professionalism and advocacy 
are maintained. The Society suggests that the gravity of these issues should inform 
discussions about the proposed changes to the Professional Rules as well as needed 
amendments to the Practice Rules that govern litigation in this province. 

1 Between 1998 and 2003, 46 percent of litigants in Ontario family courts were unrepresented: Anne
Marie Langan, "Threatening the Balance of the Scales of Justice: Unrepresented Litigants in the Family 
Courts of Ontario" (2005) 30 Queen's L.J. 825 at 1. Anecdotally we are told that current estimates exceed 
50% but there appear to be no actual statistics or recent study. 
2 Law Society of Upper Canada, Professional Regulation Committee, Report to Convocation September 
29, 2010, prepared by Jim Varro at p. 23. 
3 For instance, a limited retainer to argue a bail hearing or a custody motion may result in counsel simply 
not having all of the relevant facts and arguments available, or may result in counsel being unable to 
properly respond to related issues that arise during argument. In legal proceedings, the issues rarely 
stand alone and independently from each other; concepts blur and are often connected in ways that 
evolve during the proceeding. Background information relating to one matter may be or become relevant 
to another. 
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Proposed amendment: Interpretation 

The LSUC proposes that a definition of "limited legal services" or "limited legal 
representation" be added to the Rules of Professional Conduct and the Paralegal Rules 
of Conduct. The definition would read: 

"limited legal services" or "limited legal representation" means the provision of legal 
services by a lawyer/paralegal for part, but not all, of a client's legal matter by agreement 
between the lawyer/paralegal and the client 

The definition of "limited legal services" or "limited legal representation" as drafted 
encompasses retainers that are not commonly considered to be limited legal services. 
For example, the proposed definition seems to imply that when a client seeks a second 
opinion, the lawyer providing the second opinion is providing "limited legal services" and 
the lawyer with principal carriage of the matter is also providing "limited legal services" 
as that lawyer is no longer providing all of the legal services to the client in respect of 
the matter. Similarly, a situation where a client retains one lawyer to address planning 
issues, a second lawyer to address construction issues and a third lawyer to address 
tax issues - all related to the same dispute - would now appear to fall under the rubric of 
"limited legal representation". 

There are very practical consequences to a retainer falling within this definition. If a 
retainer is considered to be for "limited legal services," it engages proposed Rule 2.02 
re: Quality of Service -the lawyer is required to have a written retainer with the client, 
and proposed Rule 4.01 re: The Lawyer as Advocate - the lawyer is required to 
disclose to the tribunal and opposing counsel the scope of the representation of the 
client. 

The Society recommends that the definition include a clear statement that the concept 
of "limited legal services" or "limited legal representation" only applies when the client is 
self-represented and has primary carriage of the legal matter and a lawyer or paralegal 
is asked by the client to provide some, but not all, of the legal services required in order 
to complete the client's legal matter. Such a statement would remove second opinions, 
multiple retainers, etc. from this new regime. 

Proposed amendment: Competence 

The LSUC has proposed that following additional commentary: 

Rule 2. 01 - Competence 

A lawyer may accept a retainer for limited legal services, but must carefully assess in 
each case whether, under the circumstances, it is possible to render those services in a 
competent manner. Although an agreement for such services does not exempt a lawyer 
from the duty to provide competent representation, the limitation is a factor to be 
considered when determining the legal knowledge, skill thoroughness and preparation 
reasonably necessary for the representation. The lawyer should ensure that the client is 
fully informed of the nature of the arrangement and clearly understands the scope and 
limitation of the services. 
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The Society recommends adding a clarification that a "lawyer and client may agree to 
limit the representation to nothing more than procedural advice, as distinct from legal 
advice, when that is all that the client wishes the lawyer to provide, and that in those 
circumstances, accurate procedural advice is deemed competent without the 
requirement of the lawyer to make further inquiry or analysis" 4 

This addition would protect lawyers and paralegals on a limited retainer by confirming 
that competence does not require a full investigation and analysis when only procedural 
advice is required. 

However, it should be noted that a lawyer who is given incomplete facts under a limited 
scope retainer is not in a position to give the client fully informed advice, which may 
negatively impact the outcome of a litigant's case. In certain circumstances, informed 
consent to the nature and potential ramifications of the arrangement would be difficult or 
impossible to obtain, for example where the client lacks literacy or language skills, 
sufficient education or has mental health issues. 

The Society is also concerned about the implication in the second sentence of the 
proposed commentary to the effect that where there is a limited legal services retainer, 
the lawyer may be permitted to exercise less skill and be less thorough than if the 
lawyer had been retained to provide all legal services. The Society does not believe 
there is a logical or ethical basis for such a distinction. This sentence should be 
amended or removed altogether as a lawyer should be held to the same standard of 
skill regardless of the scope of the retainer. A proposed amendment is to replace the 
word "limitation" in the second sentence with the words "nature of the specific retainer". 

Proposed amendment: Quality of Service/Advising Clients 

This proposed rule sets out a lawyer's or paralegal's obligation to provide candid advice 
about the limited retainer to the client. 

Rule 2. 02 - Quality of Service (lawyers) I Rule 3. 02- Advising Clients (paralegals) 

Limited Legal Services 

2.02/3.02 Before providing limited legal services to a client, the lawyer/paralegal shall: 

(a) 	 advise the client honestly and candidly about the nature, extent and scope of the 
services that the lawyer can provide, including, where appropriate, within the 
means provided by the client, and 

(b) 	 confirm in writing and provide the client with a copy of the agreement between 
the lawyer and the client for the provision of the services. 

4 See as well the ABA Standing Committee on the Delivery of Legal Services as set out in the White 
Paper 'An Analysis of Rules that Enable Lawyers to Serve ProSe Litigants' (November 2009). 
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This amendment meets the objective of ensuring the informed consent of the client. 
However, requiring a written agreement may frustrate the ability of lawyers to provide 
services through telephone hotlines or other electronic communications that do not lend 
themselves to an exchange of written or signed documents. 

While a written agreement is certainly a best practice, it is noteworthy that the State of 
Iowa has modified its requirement of written consent to include exceptions for 
representation that consists solely of telephone consultation, representation provided by 
a lawyer employed by or participating in a nonprofit or court-annexed legal services 
program that consists solely of information, advice or the preparation of court forms. 

The Iowa rule reads as follows: 

Rule 32:1.2: Scope of Representation and Allocation of Authority Between Client and 
Lawyer 

(c) 	 A lawyer may limit the scope of the representation if the limitation is reasonable 
under the circumstances and the client gives informed consent. 

(1) The client's informed consent must be confirmed in writing unless: 
(i) 	 the representation of the client consists solely of telephone 

consultation; 
(ii) the representation is provided by a lawyer employed by a nonprofit 

legal services program or participating in a nonprofit court-annexed 
legal services program and the lawyer's representation consist 
solely of providing information and advice or the preparation of 
court-approved legal forms. 

An additional concern is that there is no provision made for circumstances in which a 
client is incapable of entering into a written agreement. As outlined above, a lawyer may 
have a client who lacks literacy or language skills, or has mental health issues, such 
that the retainer cannot be reduced to writing. 

The Society recommends that the LSUC consult with organizations such as PBLO and 
the Association of Community Legal Clinics to ensure that the proposed rule 
amendments do not impact the ability of these organizations to deliver legal services to 
their clientele. 

Proposed amendment: Withdrawal from Representation 

This proposed amendment provides that the lawyer or paralegal is deemed to have 
withdrawn once the service provided within the limited retainer is complete: 

Rule 2. 09(/awyers)/3. 08 (paralegals) - Withdrawal from Representation 

Limited Legal Representation 

2.09/3.08 A lawyer/paralegal providing limited legal representation for a client is 
deemed to have withdrawn from representation when the lawyer has completed the 
matter that was the subject of the representation. 
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Commentary: Upon completion of the matter, the lawyer should confirm in writing to the 
client that the representation is complete. Appropriate notice of this fact should also be 
provided to the court and, where necessary, to opposing counsel. 

This rule provides a de facto withdrawal and in theory does not require either leave of 
the court or agreement of the client. However, in practice, a lawyer may not be able to 
withdraw from a retainer without permission of the court. Indeed, a risk of limited legal 
services retainers is that there can arise circumstances in which a lawyer can be 
conscripted into a retainer that is broader than what they had bargained for with the 
client. 

If a lawyer becomes the lawyer of record, she or he may find it difficult to withdraw from 
the record. For example, once a lawyer signs a pleading, it could be regarded by the 
court as an appearance, obliging the lawyer to see the matter through to its conclusion. 

In addition, as new issues may emerge over the course of a proceeding, the expected 
services could be expanded to matters not covered in the retainer. For example, the 
lawyer may be professionally obligated to advise clients on peripheral but important 
matters that were not contemplated within the original retainer. 

The issue of being unable to withdraw as contemplated by the retainer because the 
court is reluctant to allow it or because professional obligations prevent it is especially 
problematic as most clients who seek unbundled legal services cannot afford to pay for 
a broader retainer. This can lead to lawyers unwittingly assuming a financial risk when 
offering a limited scope retainer. 5 

In addition, the proposed Professional Rule and Commentary lacks a procedure for 
termination when the lawyer/paralegal seeks to withdraw before completing limited 
representation. 

The Vermont Rules of Civil Procedure provides the following wording when a lawyer 
seeks early withdrawal: 

Rule 79.1 (3) An attorney who has entered a limited appearance shall be granted 
leave to withdraw as a matter of course when the purpose for which the appearance was 
entered has been accomplished. An attorney who seeks to withdraw before that 
purpose has been accomplished may do so only on motion and notice, for good 
cause and on terms, as provided in Rule 79.1 (f). 

The Society's view is that the Professional Rules with respect to withdrawal from 
representation ought to be amended in concert with amendments to the Practice Rules 
that govern litigation in Ontario. 

5 The Law Society of British Columbia, Report of the Unbundling of Legal Setvices Task Force- Limited 
Retainers: Professionalism and Practice (April 2008), p. 40. Online: 
http://www.lawsociety.bc.ca/abouUTFUnbundling.html 
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Proposed Amendment: Responsibility to Lawyers and Others/Interviewing 
Witnesses 

This proposed amendment relates to communications with opposing counsel when a 
party is only represented for part of a legal matter. The Law Society of Upper Canada 
has put forward two versions of the proposed amendment for discussion. 

The first version of the proposed amendment is directed at the lawyer or paralegal 
communicating with a person receiving legal representation on a limited basis: 

6. 03 - Responsibility to Lawyers and Others (lawyers) I 4. 02 - Interviewing Witnesses 
(paralegals) 

6.0314.02 Subject to subrule (8), if a person is receiving limited legal representation 
from a legal practitioner on a particular matter, a lawyer/paralegal may, without the 
consent of the legal practitioner, 

(a) 	 approach or communicate or deal with the person on the matter, or 
(b) 	 attempt to negotiate or compromise the matter directly with the person, 

unless the lawyer/paralegal receives written notice of the limited legal 
representation. 

Essentially, this rule provides that the party receiving limited representation is to be 
considered by opposing counsel to be self-represented unless opposing counsel is 
provided with written notice of the limited representation. 

The alternative proposed amendment directs the rule to the lawyer or paralegal 
providing the limited services: 

6.03/4.02 Subject to subrule (8), a lawyer/paralegal acting in a matter for a person 
in a retainer for limited legal representation shall, based on instructions from the person, 
notify in writing as soon as reasonably practical the opposing legal practitioner in the 
matter that he or she is to communicate, negotiate or otherwise deal with the 
lawyer/paralegal on the matter to the extent of the representation as disclosed in the 
notice. 

The nine American states6 that have adopted policies for communication in limited 
retainer situations have amended their respective rules to give direction to lawyers who 
oppose the person receiving limited services (thus, the first version, above). 

Similarly, the recommendation made by the Law Society of British Columbia relates to 
communicating with a person receiving limited services. The Law Society of British 
Columbia also recommended that the onus should lie with the lawyer providing the 
limited services to notify opposing counsel of the existence and scope of the limited 
retainer, as well as setting out the communication guidelines. 

The Society is concerned that the proposed amendments to this rule may intrude on the 
protected and confidential nature of the solicitor/client relationship. As well, the Society 

6 AK, CO, FL, ME, MO, NE, UT and WA 
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believes that any amendment to this rule should be considered in conjunction with the 
proposal to require disclosure of the limited representation to the court or tribunal. 

Proposed Amendment- Disclosure to Court/Tribunal 

The requirement of the lawyer or paralegal to disclose to the court the scope of the 
representation is not being considered for adoption at present (the Committee states 
that it may be considered at a future date). 

The amendment that the Committee has drafted for discussion purposes only is as 
follows: 

(X) A lawyer acting for a client in a retainer for limited legal representation shall 
disclose to the tribunal and opposing counsel the scope of the representation for the 
client. 

The issue of disclosing a limited scope retainer to the court or tribunal should be 
addressed concurrently with the other issues discussed above. Absent a requirement to 
disclose the limited retainer, a partially hidden two-tiered system would exist in which it 
may appear that both parties are represented, but one party has limited representation. 
Conversely, anonymously 'ghostwriting' pleadings may raise ethical issues about 
misleading the court where the litigant does not disclose to the court that legal 
assistance has been obtained. Self-represented clients who have received legal 
assistance may still receive preferential treatment in court on account of being self
represented. 7 

Under the traditional model of full representation, a lawyer who enters an appearance, 
and therefore becomes counsel of record, is presumed to be the litigant's representative 
for all matters within that case. Therefore, it may be imperative for a lawyer or paralegal 
who is retained for a limited appearance to advise the court and make it clear that their 
participation is pursuant to a limited retainer. 

However, the amendment as drafted does not address the difficulties that arise in 
limited appearances by a lawyer or paralegal. Examples of such difficulties are: 

• 	 a lawyer or paralegal may not be in a position to explain to the court the history of 
the matter; 

• 	 lawyers and paralegals need certainty that the court will respect the scope of the 
retainer that the provider and the client have agreed upon; and 

• 	 limited retainers could involve more than one "unbundled lawyer" acting for the client 
in the matter. 

Any proposed amendment should examine the wording used in other jurisdictions to 
address these and other concerns. 

7 The Review Steering Committee, Legal Aid Alberla Review 2009 (November 19, 2009), p. 291, Online: 
http://iustice.alberla.ca/programs services/legai/Documenls/LAAReviewFinai%20Reporl 2009 12 16.pd 
f 
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Liability Concerns Must be Addressed 

Insurance implications and liability concerns may arise from a limited retainer. The 
Report recognizes that unbundling could raise insurance risk concerns for lawyers. This 
was confirmed by a report from LawPR0 8 Liability concerns may arise, for example, 
where a client elects to finish a document that a lawyer has begun to draft. 

There must be consideration given to amending the Practice Rules governing 
litigation in Ontario 

The Society believes that there is a need to carefully consider amendments to the 
Family Law Rules, the Rules of Civil Procedure as well as in the criminal law context the 
rules of the Superior and Ontario Courts of Justice. In particular, there are concerns 
with respect to the current Practice Rules regarding service of documents, 
communication with self represented litigants, the potential confusion of counsel coming 
on/off the record to handle certain aspects of a self represented person's case, and the 
concern about counsel being allowed by the Courts to withdraw from the record when 
counsel has been retained to handle a particular aspect of a case but not the entirety of 
the case. 

The issues surrounding the service of documents is of particular import in the family law 
context. As the number of self represented litigants continues to grow, the issue of 
service of documents becomes frustrating and complicated. The current Family Law 
Rules do not permit service to be made by way of e-mail even though the bulk of self 
represented litigants tend to communicate with opposing counsel by way of e-mail 
communication. With counsel assisting a litigant in the background, pursuant to a limited 
legal services retainer, but not in a position to accept service on behalf of the self 
represented litigant, the issue of effecting service becomes a real concern and potential 
difficulty leading to delays in the proceedings. 

By way of another example, a concern arises on the criminal law front with respect to 
counsel stepping in to assist an accused on a particular application or a portion of the 
trial proceedings and not being permitted to withdraw by the presiding judge, despite a 
limited retainer agreement with the client. The recent Supreme Court of Canada 
decision of R. v . Cunningham confirmed the Superior Court's jurisdiction to refuse to 
permit counsel to withdraw if it would cause serious harm to the administration of 
justice. The rules of the Superior and Ontario Court of Justice need to be considered to 
ensure that judges understand and respect limited legal services retainers and that 
despite the difficulty for the Court in dealing with a self represented accused, that the 
Courts accommodate limited legal services retainers without forcing counsel to take on 
aspects of a matter not included in the limited legal services retainer. 

8 The Law Society of Upper Canada, Professional Regulation Committee, Report to Convocation (June 
29, 201 0). 
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The Society urges the Law Society of Upper Canada to advance this discussion of 
necessary changes to the Practice Rules governing litigation in Ontario in conjunction 
with discussions concerning the proposed changes to the Rules of Professional 
Conduct. 

Yours very truly 




